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1. Scope, General  
1.1 The following delivery and payment terms and conditions ("DPTC") apply exclusively to all deliveries, services, 
goods, contracts and offers as well as associated auxiliary services (jointly "deliveries") of EagleBurgmann Seals SA 
(Pty) Ltd ("we", "us") and only in relation to legal entities and persons who are our customers, including customers 
that are governed by the Companies Act 71 of 2008 and the Consumer Protection Act 68 of 2008 ("CPA") (jointly 
"customers"). 
1.2 These DPTC apply in the version as amended from time to time as a framework agreement with the same 
customer for future contracts for deliveries and we shall promptly inform the customer of any changes to our DPTC 
where such occur.  
1.3 Our DPTC apply exclusively. General terms and conditions of the customer which depart from, contradict or 
supplement these DPTC are hereby expressly excluded and/or rejected; they are only incorporated into the contract 
if and to the extent we have expressly agreed to their application. This requirement for agreement applies in any 
case; for example also in the event that we, being aware of the customer's general terms and conditions, carry out 
an unconditional delivery to the customer. In the event of participation in electronic platforms or other 
electronic/automated systems of the customer and the activation of check boxes (or the like) to be activated for the 
use of such system, this shall not constitute a legally binding acceptance of the respective terms of use or other 
general terms and conditions.  
1.4 Legal statements and notices which the customer is required to give us in the context of deliveries (e.g. the setting 
of deadlines, notifications of defects, withdrawal from contract or payment reduction notices) will be valid and effective 
only if such legal statements and notices are submitted in writing and the provisions of the Electronic Communications 
Act No 36 of 2005 finds application. Formal requirements under applicable statutory law and our right to demand 
further evidence, in particular in the event of doubts about the legitimacy of the person making the declaration, shall 
remain unaffected. 
1.5 References to the application of statutory provisions only have the purpose of clarification. The statutory provisions 
therefore apply even without such clarification, unless to the extent they are directly modified in these DPTC or 
expressly excluded. 
1.6 Individual arrangements made with the customer for specific cases (including side agreements, additions and 
amendments) shall in any case take precedence over these DPTC. Subject to proof of the contrary, the content of 
such individual arrangements is determined by way of a written contract or our written confirmation. 
1.7 Should any provision of the present DPTC be invalid, this shall not affect the validity of the remaining provisions 
thereof. 
 
2. Offer, entry into a contract and supporting documentation, industrial property rights 
2.1 Our offers are subject to confirmation and non-binding; in particular, we reserve the right to change products, 
prices and other conditions. The placement of an order or an assignment for a delivery by the customer ("order") is 
treated as a binding contractual offer. Unless otherwise provided in the order, we are entitled to accept this contractual 
offer within 21 days following its receipt by us. A contract shall only come into force upon our order confirmation. If 
the order is not confirmed by us in writing, the contract shall come into force at the latest upon performance of the 
order.  
2.2 We point out that our employees entrusted with the execution of deliveries or representatives are not 
authorised to enter into verbal side agreements or to give verbal undertakings that go beyond the content of 
agreements already concluded. Such telephone or verbal clarifications by our representatives are therefore 
not legally valid unless we have confirmed them expressly in writing. 
2.3 The documents and information submitted in connection with the offer such as, sealing description, drawings, 
illustrations, descriptions of operating data and installation space, measurements and weights in price lists, brochures 
or other documents are values that are provided to the best of our knowledge but which only become binding when 
fixed in the concluded contract. If the offer refers to operating, assembly and maintenance instructions, these shall 
also apply. 
2.4 We reserve ownership of all proprietary rights, intellectual property rights and copyrights to cost estimates, 
concepts, designs, drafts, drawings and other documents; these may be modified or made available to third parties 
only with our explicit written approval, and no part of this DPTC will be construed as vesting in the customer any right, 
title or interest to such intellectual property. These documents must be returned to us upon request at any time and 
in any event if the order is not placed with us.2.5 Except as permitted by our express prior consent in writing, the 
customer will not use or cause or allow to be used by any other person or entity over which it exercises control directly 
or indirectly, any trademark or trade name owned or used by us or any entity in our group of companies, including 
our shareholders, whether directly or indirectly, in advertisements or marketing of the goods sold by the customer. 
2.6 In the case of call off orders we are entitled to acquire materials for the entire order and to manufacture the entire 
amount of the order immediately. Any amendment requests on the part of the customer can therefore no longer be 
taken into account once the order has been placed unless this has been expressly agreed. 
2.7 In case of doubt the Incoterms, as amended from time to time, govern the interpretation of commercial terms. 
 
3. Samples, test parts, tools, costs and title  
3.1 We reserve the right to charge for the samples and test parts and the tools required for their preparation. In case 
of doubt payment falls due following acceptance of the initial sample, test part or tool, unless otherwise agreed (see 
Clause 2.1). Unless otherwise agreed we will add the costs of procuring or manufacturing the tools required for series 
production to the invoice.  
3.2 Unless otherwise agreed, we retain title to all tools and appliances manufactured or procured by us even where 
the customer has borne the procurement or manufacturing costs either in whole or in part. We are not obliged to 
surrender the tools and appliances.  
 
4. Statement of work 
4.1 The requirements of the deliveries are conclusively determined by performance indicators expressly agreed (e.g. 
specifications, markings, release instructions and other information). Subject to applicable law, no warranty or 
guarantee (e.g. according to sections 55 and 56 of the CPA) for a specific application or a specific suitability for use, 
usage period, durability, functionality, compatibility, other subjective or objective requirements or conformity with 
sample or model is provided except where and to the extent expressly agreed in writing. In advance of an order, the 
customer is obliged to explicitly inform us regarding any subjective and objective requirements of the delivery item 
relevant for the customer. For the rest, the risk relating to the delivery item's suitability for purpose and 
application is the exclusive responsibility of the customer. Subject to applicable, mandatory, unalterable law, we 
reserve the right to minor or technically unavoidable variations in physical and chemical measurements including 
colours, formulae, methods and the application of raw materials, as far as this is not unreasonable towards the 
customer. This also applies to other insignificant deviations from the agreed requirements or impairments of the 
usability. 
4.2 Accessories, packaging, assembly and other instructions, specifications or recommendations for inspection, 
storage, installation, testing, operation or maintenance (jointly: "manuals") shall only be part of the deliveries and be 
handed over by us if that (i) is expressly agreed or customary in the industry or (ii) can usually be expected according 
to the nature of the deliveries. The customer is obliged to install the delivery items in accordance with the state of the 
art. If there are any special requirements for installation and assembly, the customer shall inform us thereof prior to 
the conclusion of the contract. If the customer does not explicitly name any requirements in this respect, the 
installation risk shall be borne solely by the customer. We are entitled to hand over the manuals with the delivery 
or to refer to them in delivery documents (e.g. by referring to a relevant website). The customer is obliged to follow 
the manuals and to observe the relevant regulations or other industry standards. 
4.3 Neither such product information nor the performance indicators/applications expressly agreed release the 
customer from the obligation to test that the delivery item is suitable for its intended purpose. 
 
5. Delivery, delivery period, place of fulfilment, transfer of risk, default in delivery, acceptance and default in 
acceptance 
5.1The contractual agreements made (see Clause 2.1) shall be decisive for the delivery date, method and volume of 
the delivery.  

5.2 Delivery term of goods is FCA WAREHOUSE/FACTORY (Incoterms® 2020) which is also the location of the 
place of performance (also for any subsequent performance). The goods may be sent to a different destination (sale 
by dispatch) at the customer's request and expense. If our export declaration won't be closed at customs by the 
forwarder specified by the customer, we will charge the local VAT to the customer.  
5.3 Unless otherwise agreed, we are entitled to specify how delivery items are dispatched (in particular the transport 
company, the dispatch route, packaging). Packaging is invoiced at cost price. We do not take back transport and 
other packaging material, unless otherwise agreed between the parties. With the exception of transport pallets, such 
packaging material becomes the property of the purchaser. The goods are insured on the customer's request 
and on his expense. 
5.4 The risk of accidental loss and of accidental damage to the goods passes to the customer no later than upon 
transfer of possession. However, upon a sale by dispatch (see Clause 5.2), the risk of accidental loss and of 
accidental damage to the goods, as well as the risk of delay, passes to the customer once the dispatcher, 
the carrier or other person or institution designated responsible for shipping the items receives the good. In 
the event that an acceptance is required for deliveries, such acceptance shall be decisive for the transfer of risk/ For 
the rest, the applicable unalterable, mandatory provisions in terms of South African law shall apply accordingly to an 
agreed acceptance. If the customer is late in accepting the delivery item, this is equally deemed to be a delivery or 
acceptance.  
5.5 Delivery times are – even where a delivery date is agreed with the customer – only approximate and non-binding, 
unless the delivery date has been expressly agreed as a fixed delivery date, i.e. it has been specified in writing that 
the customer is not interested in the delivery anymore once the specified date has passed. The delivery period for 
delivery items commences not before the required technical data, supporting documentation, approvals and releases 
to be obtained by the customer have been provided or before receipt of an agreed advance payment, if applicable. 
The delivery period is deemed complied with the timely notification of readiness for dispatch or collection. Compliance 
with the delivery period requires the customer to have met its contractual obligations to cooperate.  
5.6 Where we have been unable to comply with binding delivery deadlines for reasons for which we are not 
responsible (non-availability of the item or service owed by us), we will promptly inform the customer of this and 
simultaneously give notice of the anticipated new delivery period. Where the item or service is unavailable within the 
new delivery period, we are entitled to withdraw from the contract in whole or in part; we will promptly repay any 
consideration already paid by the customer. In particular, where we have concluded a corresponding transaction, it 
is treated as a case of non-availability of the item or service in this sense if there is a late delivery to us by our 
subcontractor (reservation of self-supply) and neither we nor our subcontractor acted deliberately or negligently and 
we have not assumed any special procurement risk for this specific case. The same applies to cases in which the 
customer specified the suppliers or raw materials to be used and they are not available. 
5.7 The content of this Clause 5 is without prejudice to the customer's rights under Clause 7 of these DPTC or to our 
rights in terms of applicable unalterable, mandatory provisions in terms of South African law, in particular in case of 
an exclusion of a performance obligation (e.g. on grounds of impossibility or unreasonableness of performance and/or 
subsequent performance).  
5.8 In case the customer becomes subject to insolvency proceedings, or comparable proceedings under foreign law, 
commits an act of insolvency in terms of the Insolvency Act 24 of 1936, experiences payment difficulties, is in financial 
distress and/or enters or is placed in business rescue as contemplated in chapter 6 of the Companies Act or if there 
is a significant deterioration of the customer's financial situation, we are entitled to suspend deliveries immediately 
and to refuse the fulfilment of current contracts, unless the customer provides the respective consideration or, upon 
our request, provides appropriate securities.  
5.9 In case the customer is in default of acceptance or in culpable breach of any auxiliary obligations (e.g. 
owed acts of collaboration), the customer shall pay us for any damages caused and any additional costs 
(e.g. storage expenses) related thereto. Further claims and rights shall remain unaffected. In case of the 
customer's default of acceptance or payment, the risk of accidental loss and damage of the goods shall pass 
to the customer. 
 
6. Warranty (claims for defects) 
6.1 Unless otherwise specified below in this Clause 6, the statutory provisions apply with regard to the customer's 
rights in case of material defects and defects of title (including wrong delivery and short delivery, improper 
assembly/installation and errors in the manuals) of the delivery.  
6.2 The basis of our liability for defects is only the agreement made regarding the requirements of the deliveries in 
terms of these DPTC (especially including product descriptions, drawings and manuals). Notwithstanding this, our 
deliveries are not intended for installation in any kind of nuclear and similar applications (e.g. nuclear power plants); 
the use for such applications is only permitted if this was expressly confirmed by us prior to the conclusion of the 
contract; the customer is obliged to pass on these restrictions to its customers. 
We accept no liability for public statements by third parties (e.g. advertising messages, test institutes, 
customers) in connection with the item supplied by us. Subject to applicable, mandatory, unalterable 
provisions of law, in particular, the occurrence of a technically unavoidable leakage in the mechanical seal 
and the packings shall not be recognized as a product defect. Only after detailed examination of the actual 
operation conditions, the actual product version (e.g. production tolerances) and the actual installation 
conditions can it be decided, based on our experience and the state of the art, whether a leakage is 
unacceptably high and as such does not meet the requirements.  
6.3 The customer's claims for defects require that it has complied with its obligations to examine the goods and to 
notify us of defects. We must be promptly notified in writing if a defect becomes apparent during or subsequent to an 
inspection. The notification is deemed prompt if given within two weeks after the discovery of the defect in which 
case, for compliance with the deadline, it suffices that the notification is sent on time. Our liability is excluded in 
relation to the defects not notified or not notified in time in those cases where the customer omits to carry out the 
proper inspection and/or notification of defects.  
6.4 Subject to applicable, mandatory, unalterable provisions of law, we assume no warranty for insignificant 
deviations as described in Clause 4.1 or for defects in construction based on drawings, plans or other 
documents provided by the customer or as far as the defect is caused by non-compliance with operating, 
installation and maintenance instructions, use outside the defined limits of use, unsuitable or inappropriate 
use or storage, inappropriate or negligent handling, installation or commissioning or natural or usual wear 
and tear or is attributable to interference by the customer or third parties in relation to the delivery item. The 
same applies insofar as the defect can be attributed to unsuitable equipment, replacement materials, 
defective construction work, unsuitable ground for building, chemical, electro-chemical, electrical or 
operational factors, provided that we are not responsible for the same. 
6.5 Subject to applicable law, where a delivered good is defective we can choose to carry out the subsequent 
performance either by removing the defect (subsequent improvement) or through delivery of a defect-free item 
(replacement delivery). This is without prejudice to our right, under certain statutory conditions, to refuse subsequent 
performance. The customer shall be entitled to decline subsequent performance if he cannot be reasonably expected 
to accept subsequent performance. 
6.6 We are entitled to make the subsequent performance owed conditional upon the payment of the price owed by 
the customer. The customer shall have a right of retention only to the extent that it is in due proportion to the respective 
defect and provided that the customer's counterclaim is based on the same contractual relationship.  
6.7 The customer must give us the necessary time and opportunity to carry out the subsequent performance owed 
and must, in particular, surrender the rejected delivery item for the purposes of inspection. Where we deliver a 
replacement item, but the customer must return the defective delivery item to us in accordance with the statutory 
provisions. Subsequent performance covers neither the de-installation of the defective good nor its re-installation, 
unless we were originally obliged to carry out such installation. 
6.8 Where there is actually a defect, we bear or reimburse the costs of inspection and subsequent performance, in 
particular the costs of transport, travel, labour and materials (but not the costs of de-installation or installation), with 
the exception of the costs incurred as a result from the fact that the goods have been transferred to a place different 
from the agreed place of performance after the passing of risk. The latter exception does not apply in case such 
transfer corresponds with the normal use of the goods and was known to us. However, we may claim 
reimbursement from the customer of the costs (especially inspection and transport costs) incurred if it turns 
out that the customer's claim for the removal of defects was unjustified. 
6.9 If subsequent performance is unsuccessful or a reasonable period for subsequent performance to be set by the 
customer expires without success or such period can be dispensed under the statutory provisions, the customer may 
terminate the contract or reduce the price. There is, however, no right to terminate the contract where the defect is 



 
 

insignificant or immaterial. Any claims for damages for defective goods shall be subject to two useless attempts of 
subsequent performance. 
6.10 The customer's claims for damages or reimbursement of futile expenditure only exist to the extent as 
stipulated in Clause 7, save as provided herein, such claims are expressly excluded. 
6.11 The customer may not make the warranty claims, mentioned in this Clause 6, for any delivery items, which, 
according to mutual agreement, we do not deliver as new goods. 
  
7. Liability (claims for damages)  
7.1. Unless otherwise provided in these DPTC (especially Clauses 7 and 8), our liability for damages in case of a 
breach of contractual or non-contractual obligations is governed by the applicable statutory provisions. 
7.2 Subject to applicable, mandatory, unalterable provisions of law, our liability is limited to the value of the 
relevant order that has been breached, and will not include any indirect or consequential damages, loss of 
profits or revenues, loss of business or loss of goodwill of the customer. 
7.3 The customer only has a right of recourse against us to the extent that it has not entered into any 
arrangements with its buyer that go beyond the claims for defects and liability provisions provided by 
statutory law. Unless otherwise agreed in writing, to the extent the customer has any potential right of 
recourse against us the provisions of Clauses 6 and 7 apply accordingly. 
 
8. Force majeure (Act of God) 
8.1 "Force majeure" means the occurrence of an event or circumstance that prevents a party ("affected party") from 
performing one or more of its contractual obligations under the relevant contract, including these DPTC, if and to the 
extent that the affected party proves that (i) such impediment to perform is beyond its reasonable control, and (ii) 
such impediment to perform was not reasonably foreseeable at the time of entering into the relevant contract, and 
(iii) the effects of such impediment to perform could not reasonably have been avoided or overcome by the affected 
party (e.g. natural disasters, war, terrorism, sabotage, epidemics, government measures, embargoes, sanctions, 
strikes and lockouts, business interruptions). For the avoidance of doubt, the existence of an event of force majeure 
shall not be excluded merely because it directly affects one of our sub-suppliers. 
8.2 To the extent and for the duration of force majeure, the affected party is released from its obligations and from 
any liability in connection with deliveries (e.g. due to delayed performance or inability to perform) from the time of the 
occurrence of the force majeure event, and the non-affected party shall be informed thereof immediately upon the 
occurrence of the force majeure event and the details regarding the nature of the force majeure. In this case, inter 
alia, we reserve the right to reduce quantities in the case of deliveries of goods if there is a loss of production or 
unable to deliver due to force majeure or if we ourselves are not supplied at all or in time. 
8.3 If the duration of the force majeure results in a party being deprived of what it had reasonably expected as 
performance under the contract in question, or if the effects of force majeure continue uninterrupted for more than 
120 days, either party shall have the right to withdraw from the contract in question by giving written notice to the 
other party with the effect of the release from any performance obligations. 
8.4 For the avoidance of doubt, the provisions in this Clause 8 neither lead to any extension of the liability under 
Clause 7, in particular not to any form of strict liability, nor do they prevent the affected party from invoking other 
applicable legal instruments or defences in connection with default (e.g. impossibility, unreasonableness, frustration 
of contract). 

 
9. Prices and payment 
9.1 Unless otherwise agreed in writing, our prices are quoted in USD, EUR or ZAR and FCA 
WAREHOUSE/FACTORY (Incoterms® 2020) from which the goods are delivered, plus statutory VAT and packing 
costs. Our invoices are payable immediately without discount. No deduction may be made from the balance unless 
previously agreed in writing. We retain the right to transmit invoices electronically. We are not obliged to accept 
cheques or other promises of payment. Their acceptance is always on account of performance. We do not accept 
payment by bill of exchange. 
9.2 We are entitled to make appropriate price adjustments as a result of any not insignificant changes to the 
cost of raw materials, labour, energy and other items not anticipated by us and beyond our control. The 
customer will be given prior written notice of the relevant adjustment. At the same time, the customer will be expressly 
advised that unless an objection is received in writing within a term of two weeks from the notification of the 
adjustment, the relevant adjustment will be incorporated into the existing contract between the parties. If the customer 
objects, each party is entitled to terminate the contract in writing upon giving ten business days' notice. As far as such 
a price adjustment relates to an increase in the price for deliveries, this is not possible within four months after the 
conclusion of the contract.  
9.3 In case of partial deliveries each delivery may be separately invoiced. Where no prices have been agreed upon 
the entry into the contract, the applicable prices are those applicable on the day of the conclusion of the contract (see 
Clause 2.1). 
9.4 Payment is deemed received on the date on which the amount becomes available to us or is credited to our bank 
account. If the customer is in default, we may charge interest at the statutory interest rate (in the case of claims for 
remuneration, 9% per annum over the relevant base interest rate). This does not prejudice the right to bring further 
claims for damages = or other contractual rights. 
9.5 We do not pay interest on advance payments or payments on account.  
 
10. Assignment and right of retention; set-off  
10.1 The customer is entitled to assign its claims arising from the contractual relationship with us only with our prior 
written consent. 
10.2 The retention of payments or set-offs (including invoice reductions) due to any counterclaims by the customer is 
not permitted unless these counterclaims are not disputed by us or determined by a non-appealable court judgment; 
Clause 6.6 remains unaffected. 
 
11. Retention of title  
11.1 Until settlement in full of all our current and future claims arising from the contract for the deliveries and ongoing 
commercial relations (secured claims), we reserve title to the goods sold to the customer (reserved goods). Should 
the retention of title need to be entered in a public register or the effectiveness of the retention of title otherwise 
requires the customer’s cooperation, the customer is obliged to undertake the necessary acts of cooperation at its 
own expense. 
11.2 The customer shall treat the reserved goods with the care of a prudent businessman and is obliged to insure 
them adequately against fire, burglary and other usual risks at its own expense. If maintenance and inspection 
work has to be carried out, the customer shall carry this out in due time at its own expense. The reserved 
goods may neither be pledged nor transferred by way of security to third parties prior to the settlement of the secured 
claims in full. The customer must immediately notify us in writing if and to the extent that third parties obtain access 
to the reserved goods (e.g. by way of distraints).  
11.3 In case the customer acts in breach of contract, in particular in case of non-payment of the due purchase price, 
we are entitled, under the statutory provisions, to withdraw from the contract and/or demand the return of the reserved 
goods on the basis of retained title. The claim for return is not automatically considered to be also a notice of 
withdrawal from the contract; rather, we are entitled just to demand the return of the goods and to reserve the right 
of withdrawal. Where the customer does not pay the due purchase price we may only enforce these rights if we have 
previously set the customer a reasonable payment deadline or the setting of such a deadline is not required under 
the statutory provisions.  
11.4 Until revocation (see Clause 11.4.3 below), the customer is entitled to dispose of and/or process or combine the 
reserved goods in the context of its normal commercial operations. In this case the following provisions also apply: 
11.4.1 The reservation of title also extends to the full value of the products arising as a result of the processing, mixing 
or combining of the reserved goods, whereby we are treated as the manufacturer. Where the reserved goods are 
processed, mixed or combined with goods belonging to third parties and the latter's title right continues to exist, we 
acquire joint ownership and title pro rata (proportionate) to the invoice values of the goods that have been processed, 
mixed or combined. Beyond that, the same shall apply to the resulting product as for the reserved goods. 
11.4.2 For security purposes the customer hereby assigns us the claims against third parties arising from the further 
sale of the reserved goods or of the product it was processed with in the amount of any share in the joint property 
under the Clause 11.4.1. We accept such assignment. The customer's obligations described in Clause 11.2 continue 
to apply in view of the assigned claims. 

11.4.3 In addition to us, the customer also remains authorised to collect the receivables. We undertake not to revoke 
the authorisation of the customer to further dispose of the reserved goods and to collect receivables as long as the 
customer (i) is neither in whole nor in part in default with the performance of its secured payment obligations, (ii) does 
not experience cash flow problems due to a material deterioration in its financial situation and (iii) properly performs 
the contractual obligations it otherwise owes to us. In the event of revocation, the customer is obliged to disclose the 
debtors of the assigned receivables, to provide all necessary documents for this purpose as well as to notify the 
debtors of the assignment upon our first written demand. 
11.5 Where the realizable value of the existing securities exceeds our claims against the customer by more than 10%, 
we will release securities of our choice upon the customer's request.  
 
12. Limitation periods 
In terms of section 56 of the CPA, the general limitation period for claims in relation to material defects and defects 
of title according to Clause 6 is six months from delivery. If the CPA does not apply to the customer, the limitation 
period for claims in relation to material defects and defects of title is three months, however subject to applicable, 
mandatory, unalterable provisions of law. 
 
13. Industrial and intellectual property rights of third parties 
13.1 If we are commissioned on the basis of drawings and plans provided by the customer, the customer is liable for 
the non-existence of colliding industrial property rights, copyrights or other third-party rights, that no third-party 
intellectual property is infringed and that no statutory or official prohibitions are breached, unless the customer can 
prove not to be responsible for this.  
13.2 To the extent of its liability under Clause 13.1, we do not warrant against any claim of infringement of third-party 
rights and the customer is obliged to defend, indemnify and hold us harmless against all claims brought against us 
by third parties as a result of or in connection with the deliveries. This indemnity obligation covers all necessary 
expenditure incurred by us due to or in connection with any claim asserted by a third party (including legal costs). 
13.3 The indemnification obligation as provided for in Clause 13.2 shall also apply for any claim of infringement of 
any industrial or intellectual property right based on any combination of the delivered goods with other materials, or 
the use of these goods in the operation of any process, and in the event that the customer uses the goods or sells 
them in such a manner as to infringe any right of any third party. 
13.4 Should third parties prohibit us, e.g. from manufacturing and delivering the goods manufactured according to 
the customer's documents with reference to intellectual property rights, then we are entitled, without being obliged to 
verify the legal situation, to suspend any further activity and claim damages. 
 
14. Confidentiality  
14.1 "Confidential information" includes – regardless of the form (written, verbal, electronic, etc.) – any information, 
formulations, drawings, models, tools, technical records, procedural methods, presentations, software or other 
technical or commercial know-how or deliverables made available by us or output thereby obtained, insofar as they 
are marked as confidential or their confidential nature results from the circumstances of the disclosure or the nature 
of the information. However, information shall not be deemed to be confidential information in this sense if (i) the 
customer has developed it itself and independently of the receipt of confidential information from us, (ii) it was public 
knowledge at the time of its disclosure or becomes public knowledge later without any breach of confidentiality by the 
customer, (iii) it was already known to the customer or becomes known later without any breach of law recognisable 
to the customer, (iv) there is an administrative or judicial order or other obligation of disclosure or a legally mandatory 
right of disclosure for it. The customer is obliged to inform us immediately and under enclosure of the necessary 
evidence if he wishes to invoke one of the above exceptions against us. 
14.2 The customer is obliged to keep all confidential information secret, also after the termination of the business 
relationship and such information must not be used in the customer's business for purposes which go beyond the 
specific contractual purpose of the contract entered into with us. Confidential information may only be made directly 
or indirectly accessible to such persons who must, in the context of the business relationship, have knowledge of the 
confidential information and are bound by an obligation of secrecy under the requirements of this Clause 14 to the 
extent permitted by law. Beyond the purpose of the contract, confidential information (in particular cost estimates, 
drafts, construction drawings, progress reports, process descriptions and analyses of materials made available) must 
not be amended, duplicated or published without our approval and must not be used to register own property rights 
(e.g. patents or designs) or those of third parties. 
14.3 Furthermore, product samples, prototypes, etc. provided by us must not be analysed, decompiled, modified or 
disassembled with regard to their composition ("reverse engineering"), either by the customer itself or by third 
parties, unless this is technically absolutely necessary for the realisation of the project. 
14.4 We reserve all rights to the confidential information disclosed by us, in particular proprietary, property and 
intellectual property rights and copyrights; any kind of licence thereto requires a separate agreement. All documents 
submitted by us in connection with offers must be returned at our request at any time and in any case if the order is 
not placed with us. The customer shall not be entitled to a right of retention with regard to confidential information or 
corresponding documents or materials. 
14.5 The contractually agreed protection of confidential information pursuant to this Clause 14 is independent of and 
in addition to the applicable statutory provisions on the protection of certain information. 
 
15. Compliance, export controls, protection of personal information 
15.1 With regard to the existing business relationship with us, the customer undertakes to comply with all laws 
applicable to it. This includes, in particular, not to deal with or otherwise cooperate, neither directly nor indirectly, with 
any terrorist or terrorist organisations or any other criminal or anti-constitutional organisations and to establish 
appropriate organisational measures to implement applicable embargoes, the European regulations against terroristic 
and criminal acts and the respective requirements under South African law and/or US law and/or any other law 
applicable to the business relationship, in particular by implementing adequate software systems. Once the goods 
left our relevant premises, the customer is solely responsible to ensure compliance with the provisions cited 
above and will indemnify us against claims and costs (including reasonable legal and consultancy fees or 
court fees or fines resulting from the said legal breaches) based on a legal breach in this respect on the part 
of the customer, its affiliated company or employees, representatives and/or vicarious agents, unless the 
customer is not responsible for it. 
15.2 We refer to the fact that the validity of our offer or the customer's order is subject to the issuance of an export 
permit by the authorities. An agreed delivery date is also subject to the availability of an export permit. Therefore, 
when placing the order the customer should take into account that this could lead to postponements of delivery dates 
that are beyond our control. In case of any subsequent export the customer is solely responsible to comply 
with the relevant export control provisions, e.g. the verification of the recipient or end user. For the export to 
embargoed countries, the foreign trade law requirements must be observed, in particular with any applicable export 
control regulations under German, EU, US law and South African law. 
15.3 Each party agrees to comply with its obligations under Privacy Laws (i.e. all applicable data protection and 
privacy legislation in force from time to time, as applicable to the parties and these DPTC, and all other legislation 
and regulatory requirements in force from time to time which apply to a party relating to the use of personal 
information, and the guidance and codes of practice issued by the relevant regulatory authority as applicable to a 
party) in respect of any personal information it processes as a responsible party pursuant to the exercise of its rights 
and performance of its obligations under these DPTC. We shall process the customer’s personal information in 
accordance with our privacy policy. 
 
16. Place of performance, jurisdiction and applicable law, arbitration clause 
16.1 The place of performance for all rights and obligations arising from the contractual relations, in particular from 
our deliveries, is the relevant site from which the deliveries are made. Regarding all disputes concerning rights and 
obligations arising from or in connection with the contractual relations, the parties submit to the jurisdiction of the 
Magistrate Court located at the company seat of EB. We are, however, also entitled at our discretion to sue the 
customer at any other general or particular legal venue in accordance with the applicable law. 
16.2 Where the customer has its registered office outside the Republic of South Africa, then we are additionally 
entitled, at our discretion, to have all claims, disputes or differences of opinion arising from the business relations with 
the customer, excluding the ordinary jurisdiction of courts, to be finally decided by arbitration in accordance with the 
ICC Arbitration Rules in force at that time when the request for arbitration is filed by one arbitrator appointed pursuant 
to the said Rules. The arbitration tribunal will be based in Johannesburg. The arbitration proceedings will be 
conducted in English. 



 
 

16.3 The law of the Republic of South Africa shall apply exclusively to these DPTC and to the entire legal relations 
between us and the customer. The application of the UN Convention on Contracts for the International Sale of Goods 
(CISG) and other bilateral or multilateral treaties for the purpose of unifying international sales is excluded. 
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